IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
BETTY SI LFA : CIVIL ACTI ON
V.
MERI DI AN BANK a/ k/ a

CORESTATES BANK a/ k/ a :
FI RST UNI ON BANK : NO. 98-4293

MEMORANDUM AND ORDER

HUTTON, J. April 8, 1999

Presently before this Court is the Mtion to D smss
Plaintiff’s Conplaint, or inthe alternative, for Summary Judgnent
by Defendant First Union National Bank, as successor-in-interest
for purposes of this case to Meridian Bank and CoreStates Bank
(Docket No. 3), Plaintiff Betty Silfa s response thereto (Docket
No. 4), and Defendant’s reply thereto (Docket No. 5). For the
reasons stated below, the Defendant’s Mtion for Summary Judgnent
is DENNED with | eave to renew follow ng close of discovery, and

Defendant’s Motion to Dismss is CGRANTED in part and DENED in

part.

| . BACKGROUND

This case involves clains of discrimnation in violation of
the Title VII of the Cvil R ghts Act of 1964, as anended, 42

U S C 8 2000e (“Title VII”) (Count One), the Gvil Rights Act of



1866, 42 U.S.C. § 1981 (“8§ 1981") (Count Two), the Pennsylvania
Human Rel ations Act, 43 P.S. 8 951 (“PHRA’) (Count Three), and
breach of contract under Pennsylvania | aw (Count Four). Defendant
First Union National Bank, as successor-in-interest for purposes of
this case to Meridian Bank and CoreStates Bank, seeks to dismss
the action under Federal Rules of G vil Procedure 12(b)(6) and
56(c).

The conpl aint alleges the followi ng facts, which are viewed in
the light nost favorable to Plaintiff, Betty Silfa. Silfa was
enpl oyed by Meridian! from on or about Novenber 2, 1992, wunti
April 26, 1995, when she resigned under circunstances constituting
a constructive discharge. During the course of her enploynent,
Silfa held the position of a floating Assistant Manager and was
earning approximately $35,000 per year at the tine of her
resignation. Silfa was trained in consuner |ending in anticipation
of becom ng a Branch Manager and/or Human Resources O ficer and
mai nt ai ned a satisfactory job performance rating and at all tines
fulfilled all of her duties and obligations commensurate with her
enpl oynent .

Silfa alleges that, beginning on or about Septenber 1, 1993,
and continuing until on or about April 26, 1995, Meridian failed

and refused to appoint Silfa as a Branch Mnager and/or Hunan

Since the time of her resi gnation, Meridian Bank has merged with
CoreStates Bank and CoreStates Bank has, in turn, nmerged with First Union
Nat i onal Bank.



Resources O ficer, positions she was qualified for before joining
Meridian and trained for by Meridian in anticipation of the above
appoi nt nent . More particularly, Silfa represents that the
foll ow ng events occurred:

Silfa was qualified to be and was enpl oyed as a branch manager
before starting enploynent with Meridian. when Silfa was hired by
Meridian, Meridian represented to Silfa that she woul d be pronoted
to branch manager as soon as a branch manager position becane
avail able. Meridian wanted Silfa to receive additional trainingin
consuner |ending, which Silfa acconplished during her tenure at
Meri di an. Silfa, while at Meridian, applied for permanent
assi stant nmanager, branch nanager, and human resources officer
positions on at | east seven di fferent occasi ons, but she was deni ed
such positions because of her race and national origin. After
|l eaving Meridian, Silfa was hired by another bank as a branch
manager and has since been pronpoted to Vice President in charge of
mul ti pl e branches.

Wiile at Meridian, Silfa suffered illness, stress, and had
various nental and physical ailnments as a result of the failure to
pronote, the hostile work environnent, the denotion, and
retaliation for conplaining about the failure to pronote and the
hostil e work environment. The discrimnation suffered by Silfais
part of an ongoing practice or pattern of discrimnation by

Meridian in the pronotion of persons of Hi spanic origin. Silfa was



and is qualified for the position of branch manager and/or human
relations officer. Silfa was denied pronotions to the positions of
branch nmanager and hunman relations officer as a result of
discrimnatory practices by Meridian. Simlarly situated
i ndividuals received the pronotions Silfa applied for who were not
menbers of a protected class and who were | ess qualified. During
Silfa’s tenure at Meridian, Silfa was the only Hi spanic assi stant
manager. Meridian had no Hi spani ¢ branch managers and virtually no
Hi spani ¢ persons in managenent positions. To obtain a pernanent
position, and to no longer be a floater, Silfa had to accept a
denotion in grade and | oss of seniority, which was discrimnatory
in that non-mnority individuals and not have to accept simlar
denotions in order to obtain permanent positions.

Meri di an, notw thstanding conplaints by Silfa, did nothing to
di scipline Meridian enployees who nmade negative conmments about
Silfa s Spanish accent and who conpl ained about Silfa receiving
t el ephone calls from Spani sh-speaking individuals and talking to
those individuals in Spanish and being overly friendly with those
i ndi vidual s, even though the callers were custoners of Meridian.
Silfa suffered other enbarrassnments and instances of |ack of
respect directed toward her as a Hi spanic individual. These
actions were continuing violations of harassnment occurring during
Silfa’s tenure at Meridian until her constructive di scharge. These

discrimnatory actions caused Silfa to resign in order to regain



her health and find enpl oynent which was non-discrimnatory.



During the course of Silfa' s enploynent, she conplained to
Robert Pal ko, Personnel Oficer; Mark Connlyn, M. Kneeley's
superior, Kathryn Kneeley and Eil een Iwashyna that she was being
harassed due to her Hispanic origin and denied appointnent as a
branch manager for the sanme reason. Silfa’s conplaints were
unresol ved by Meridian and no actions were taken by Meridian to
resol ve these issues. The actions of Defendant, acting as
af oresaid, created an intol erable and hostile working environnent
and Plaintiff was discrimnated against based on her national
origin, color, race, and Spani sh accent. Thereafter, as a direct
result of the aforesaid discrimnatory enpl oynent practices engaged
in by the Defendant and the physical and nental ailnents suffered
by Plaintiff as a result of such discrimnatory enploynent
practices, Plaintiff resigned on April 26, 1995.

On Cctober 23, 1998, the Defendant filed its notion to
dismss, or in the alternative, for sunmary |udgnent. The
Plaintiff filed her response on Novenber 3, 1998. On Novenber 12,
1998, the Defendant filed a reply nmenorandum in support of its
nmotion to dismss/summary judgnent. Because the Plaintiff has not
had an opportunity to conduct di scovery, the Defendant’s Mdtion for
Summary Judgnent is not ripe, and thus this Court refuses to
consi der the Defendant’s Mtion for Sunmary Judgnent. The Court
considers, however, Defendant’s Mtion to Dismss under Rule

12(b) (6).



1. DI SCUSSI ON

A. Defendant’s Sunmmary Judgnent Mbtion is Not R pe

The purpose of sunmary judgnent is to avoid a pointless trial
in cases where it is unnecessary and would only cause delay and

expense. Goodman v. Mead Johnson & Co., 534 F. 2d 566, 573 (3d Cr.

1976), cert. denied, 429 U S. 1038 (1977). Summary judgnment is

appropriate "if the pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Fed. R Cv. P. 56(c). The party noving for
summary judgnent has the initial burden of showi ng the basis for

its notion. Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986).

Once the novant adequately supports its notion pursuant to Rule
56(c), the burden shifts to the nonnoving party to go beyond the
mere pleadings and present evidence through affidavits,
depositions, or admssions on file to show that there is a genuine
issue for trial. 1d. at 324. A genuine issue is one in which the
evidence i s such that a reasonable jury could return a verdict for

t he nonnoving party. Anderson v. Liberty Lobby, Inc., 477 U S

242, 248 (1986).
When deci ding a notion for sunmary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnoving party. Big Apple BMN Inc. v. BMNof N. Am, Inc., 974




F.2d 1358, 1363 (3d G r. 1992), cert. denied, 507 U S. 912 (1993).
Mor eover, a court may not consider the credibility or weight of the
evidence in deciding a notion for summary judgnent, even if the
quantity of the noving party's evidence far outweighs that of its
opponent. 1d. Nonetheless, a party opposing summary judgnent nust
do nore than rest upon nere allegations, general denials, or vague

statenents. Trap Rock Indus., Inc. v. Local 825, 982 F. 2d 884, 890

(3d Gr. 1992).

The Court, however, may deny summary judgnent if the notionis
premature. Anderson, 477 U. S. at 250 n.5. Because a plaintiff
should not be "'railroaded" by a premature notion for summary
judgnent," the United States Suprene Court has held that a district
court nust apply Federal Rule of Civil Procedure Rule 56(f) if the
opposi ng party has not made full discovery. Celotex, 477 U S. at
326. Rule 56(f) provides:

Should it appear fromthe affidavits of a party opposing

the notion that he cannot for reasons stated present by

affidavit facts essential to justify his opposition, the

court may refuse the application for judgnment or nay
order a continuance to permt affidavits to be obtained

or depositions to be taken or discovery to be had or nay

make such other order as is just.

Fed. R Cv. P. 56(f) (enphasis added). Thus, the district court
is enpowered with discretion to deci de whether the novant's notion

is ripe and thus determ ne whether to delay action on a notion for

summary judgnent. St. Surinyv. Virginlslands Daily News, Inc., 21

F.3d 1309, 1313 (3d G r. 1994); Sanes v. Gable, 732 F.2d 49, 51 (3d




Cr. 1984).

In order to preserve the i ssue for appeal, Rule 56(f) requires
the opposing party to a notion for summary judgnent to file an
affidavit outlining the reasons for the party's opposition. See

St. Surin, 21 F.3d at 1313; Glgay v. Gl -Pre Corp., 864 F.2d 1018,

1020 n.3 (3d Cir. 1988); Dowing v. Gty of Philadel phia, 855 F. 2d

136, 139-40 (3d Cir. 1988). The United States Court of Appeals for
the Third Crcuit has consistently enphasi zed the desirability of
full technical conpliance with the affidavit requirenent of Rule

56(f). See St. Surin, 21 F.3d at 1314; Radich v. Goode, 886 F.2d

1391, 1393-95 (3d Cir. 1989); Lunderstadt v. Colafella, 885 F.2d

66, 70 (3d Cr. 1989); Dow ing, 855 F.2d at 139-40. But see Sanes,

732 F.2d at 52 n.3 (finding opposing party's failure to strictly
conply with Rule 56(f) not "sufficiently egregious" to warrant
granting summary judgnent).? Nevertheless, failure to support a
Rule 56(f) nmotion by affidavit is not automatically fatal to its
consideration. St. Surin, 21 F.2d 1314. The Third Crcuit has
stated that if a Rule 56(f) notion does not neet the affidavit

requi renent, the opposing party must still ‘'identify wth
specificity what particular information is sought; how, if
uncovered, it would preclude summary judgnent; and why it has not

previously been obtained.'" 1d. (quoting Lunderstadt, 855 F.2d at

2/ sonme federal circuit courts of appeals have liberally applied the

affidavit requirement of Rule 56(f). See, e.q., International Shortstop, Inc.
v. Rally's Inc., 939 F.2d 1257, 1267 (5th G r. 1991) (requiring only statement
of party's need for additional discovery), cert. denied, 502 U S. 1059 (1992).

9



71). The opposing party, however, nust be specific and provide all

three types of information required. See, e.qg., Radich, 886 F.2d

at 1394-95 (affirmng district court's grant of summary judgnent
when  opposi ng party only identified several unanswer ed
interrogatories and failed to file affidavit, identify how
unanswered interrogatories would preclude summary judgnent, or
identify information sought).

In the present matter, the Plaintiff argues that summary
judgnent is premature because di scovery has not yet begun. (Pl.'s
Resp. at 11.) The Plaintiff has filed a Rule 56(f) affidavit, and
therefore has conplied with the Third Crcuit's mandate of strict
conpliance with the affidavit rule. Plaintiff’s Counsel states in
his affidavit that because di scovery has not yet begun, “Plaintiff
has not exam ned Defendant’s responses to the EEOC, if any.”
(Moskowtz Aff. T 3.) Plaintiff’s counsel explains that
“[d]iscovery could provide evidence which would be relevant in
responding to a notion for summary judgnent.” (1d.) Therefore,
the Plaintiff requests that the Court deny the Defendant's notion
so that Plaintiff may obtain di scovery on the Defendant’s responses
to the EEOC, sonething about which she has no information.

After reviewing the parties' pleadings, notions, and briefs,
this Court finds that the Plaintiff has filed an affidavit,
identified information that has yet to be discovered, shown that

this information may affect summary judgnent, and shown why the

10



di scovery has not previously been obtained. See St. Surin, 21 F. 3d

at 1314 (quoting Lunderstadt, 855 F.2d at 71). |In addition, this

Court is required to give a party opposing a notion for summary

j udgnent adequate tine for discovery. Dow ing, 855 F.2d at 139

(citing Celotex Corp. v. Catrett, 477 U S. 317, 322 (1985)).
Therefore, because Rule 56(f) grants the district court discretion
to "order a continuance to permt affidavits to be obtained or
depositions to be taken or discovery to be had or may make such
other order as is just," the Defendant's Mtion for Summary
Judgnent is hereby denied with [ eave to renew foll ow ng the cl ose

of di scovery.

B. Defendant’s Mdtion to Disnmi ss under Rule 12(b)(6)

1. Standard

Federal Rule of Cvil Procedure 8(a) requires that a
plaintiff's conplaint set forth "a short and pl ain statenent of the
cl ai mshowi ng that the pleader is entitled torelief . . . ." Fed.
R Gv. P. 8(a)(2). Accordingly, the plaintiff does not have to
"set out in detail the facts upon which he bases his claim'

Conley v. Gbson, 355 U S 41, 47 (1957) (enphasis added). In

other words, the plaintiff need only "give the defendant fair
noti ce of what the plaintiff's claimis and the grounds upon which
it rests.” [|d. (enphasis added).

When considering a notion to dismss a conplaint for failure

11



to state a claimunder Federal Rule of G vil Procedure 12(b)(6),3
this Court nmust "accept as true the facts alleged in the conpl ai nt
and all reasonable inferences that can be drawn from them
Di sm ssal under Rule 12(b)(6) . . . is limted to those instances
where it is certain that no relief could be granted under any set

of facts that could be proved.” Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Gr. 1990) (citing Ransom v. Mrrazzo, 848

F.2d 398, 401 (3d Cir. 1988)); see HJ. Inc. v. Northwestern Bell
Tel. Co., 492 U. S. 229, 249-50 (1989). The court will only dism ss
the conplaint if "'it is clear that no relief could be granted
under any set of facts that could be proved consistent with the
allegations.'™ H.J. Inc., 492 U S. at 249-50 (quoting H shon v.

King & Spal ding, 467 U.S. 69, 73 (1984)).

2. Plaintiff’'s dains

In the present notion, the Defendant has raised four general
i ssues. First, Silfa's Title VIl claim (Count One) nust be
di sm ssed because she failed to file a Charge of Discrimnation
with the EEOCC within the 300-day statutorily-required filing

period. Second, Silfa' s § 1981 clai m(Count Two) nust be di sm ssed

s Rul e 12(b) (6) provides that:

Every defense, in law or fact, to a claimfor relief in any pleading
. shall be asserted in the responsive pleading thereto if one is

requi red, except that the follow ng defenses nay at the option of

t he pl eader be made by notion: . . . (6) failure to state a claim

upon which relief can be granted .

Fed. R Gv. P. 12(b)(6).

12



because that claimwas not filed with this Court wthin the two-
year statute of limtations period applicable to 8 1981 clains in
Pennsyl vani a. Third, Silfa’s PHRA claim (Count Three) nust be
di sm ssed because she failed to file a conplaint of discrimnation
with the Pennsylvania Human Rel ations Commi ssion (“PHRC’) within
the 180-day statutorily-required filing period. Fourth and
finally, the clains contained in Count Four of the conplaint nust
be di sm ssed because under Pennsylvania |law, they fail to state a
clai m upon which relief may be granted. The Court will evaluate

the validity of each of Plaintiff’s clains under Rule 12(b)(6).

a. Count One: Title VII

Before an individual may file a conplaint in federal court
alleging discrimnationin violation of Title VII, that i ndividual
must first file a charge of discrimnation regarding those clains

with the EECC. 42 U.S.C. 8 20000e-5(e); Seredinski v. difton

Preci sion Products Co., 776 F.2d 56, 61 (3d Cir. 1985). For clains

arising out of actions all egedly taken in Pennsyl vani a, such charge
must be filed within 300 days of the occurrence of the alleged

di scrim natory act. See Seredinski, 776 F.2d at 61 (citing 42

U S.C. § 20000e-5(e)). The 300-day filing period begins to run on
the date the enployee first receives notice of the adverse

enpl oynent deci si on. Del aware State College v. Ricks, 449 U S

250, 259-261 (1980).

The Defendant asserts that Silfa did not file a charge of

13



discrimnation with the EEOCC within the 300-day filing period and,
t herefore, Count One of her Conplaint nust be dism ssed. (Def.’s
Mem at 6.) To support this contention, the Defendant urges the
Court to consider certain docunents relating to Plaintiff’s
conplaint, which it has attached toits notionto dismss. (Def.’s
Mem ; Ex.A-D.) The Third Grcuit has held that a court, in
considering a notion to dismss, can exam ne docunents or exhibits

that are attached to and described in the conplaint. See Chester

County Internediate Unit. v. Pennsylvania Blue Shield, 896 F.2d

808, 812 (3d Cir. 1990).

In this instance, the exhibits were not attached to the
conplaint. Rather, as state above, the exhibits were attached to
Def endant’s nmotion to dismss. Thus, this Court is reluctant to
exam ne these docunents for purposes of this notion. The only
record before this Court on the notion to dismss is Plaintiff’s
conplaint, which is silent as to when Plaintiff filed her EECC
charge. Mbreover, in her response to the instant notion, Plaintiff
contends that she “filed with the EECC within 180 days.” (Pl.’s
Resp. at 14.) Thus, because this Court can not find as a matter of
law that Plaintiff failed to file her EEOC charge within the 300-
day period, Defendant’s notion to dism ss Count One of Plaintiff’s

conpl aint is deni ed.

b. Count Two: 8 1981

CGenerally, a statute of limtations defense cannot be used in

14



the context of a Rule 12(b)(6) notion to dism ss. However, "an
exception is made where the conplaint facially shows nonconpli ance
wth the Iimtations period and the affirmative defense clearly

appears on the face of the pleading.”" Gshiver v. Levin, Fishbein,

Sedran & Berman, 38 F.3d 1380, 1384 n. 1 (3d Gr.1994). In

Pennsyl vani a, the appropriate statute of I[imtations for a 8§ 1981

claimis two years. See Goodnman v. lLukens Steel Conpany, 777 F.2d

113, 117-21 (3d Cr. 1985), aff'd, 482 U S 656 (1987); Drum v.

Nasuti, 648 F. Supp. 888, 902-03 (E.D. Pa. 1986) (citing Jennings V.

Shuman, 567 F.2d 1213, 1216 (3d Gir. 1977), aff'd, 831 F.2d 286 (3d
Cr. 1987)). Thus, to preserve a claimunder 8 1981, a plaintiff
must file a conplaint alleging such claimin federal court wthin
two years of the alleged act(s) of discrimnation.

Plaintiff argues that “the statute of limtations for her
Section 1981 claimshould be *equitably tolled so that it coul d be
filed in conjunction with the Title VI claim” (Pl.’s Resp. at
13.) Plaintiff concedes, however, that no precedent exists for
such a proposition. (ILd.) Indeed, this two year period is not
tolled by the filing of a charge of discrimnation with the EECC

Johnson v. Railway Express Agency, lInc., 421 U S. 454, 465-66

(1975), and it begins to run on the date the enpl oyee is inforned

of the adverse enpl oynent action, Delaware State Coll ege v. Ricks,

449 U. S. 250, 259-61 (1980).

In this case, Silfa alleges that she was subjected to

15



discrimnation by Meridian “until on or about April 26, 1995,”
(Pl.”s Conpl. f 10.), the day on which Silfa resigned her position
wth Meridian. Silfa filed her conplaint in this matter on August
14, 1998, approxinmately three years and four nonths later. As a
result, Silfa's claimof racial discrimnation in violation of §
1981 is beyond the two-year statute of |imtations governing such
clains in Pennsyl vani a. Accordingly, Count Two of Plaintiff’s

conplaint is dismssed.

c. Count Three: PHRA

To bring suit under the PHRA, a plaintiff nust first have
filed an adm nistrative conplaint wwth the PHRC within 180 days of
the all eged act of discrimnation. 43 Pa.S. 88 959(a), 962. If a
plaintiff fails to file a tinmely conplaint wwith the PHRC, then he
or she is precluded from judicial renedies under the PHRA. The
Pennsyl vani a courts have strictly interpreted this requirenment, and
have repeatedly held that "persons with clains that are cogni zabl e
under the Human Relations Act nust avail thenselves of the
adm nistrative process of the Comm ssion or be barred from the
judicial renmedies authorized in Section 12(c) of the Act." Wodson

v. Scott Paper Co., 109 F.3d 913, 925 (3d Gr. 1997) (citing

Vincent v. Fuller Co., 532 Pa. 547, 616 A 2d 969, 974 (1992); FEye

v. Central Transp. Inc., 487 Pa. 137, 409 A 2d 2 (1979); day V.

Advanced Conputer Applications, Inc., 522 Pa. 86, 559 A 2d 917

(1989); Richardson v. Mller, 446 F.2d 1247, 1248 (3d G r. 1971)

16



("Since plaintiff failed to file a charge with the respective
Commissions within the appropriate time periods, he is now

forecl osed from pursuing the renedi es provided by the Acts.")).

17



I n Woodson, the Third G rcuit explained the rational e behind
such strict conpliance to the adm nistrative procedures of the
PHRA:

As the Pennsylvania Suprene Court has explained, the

Pennsyl vani a | egi sl ature, recogni zi ng the "invi di ousness

and t he pervasi veness of the practice of discrimnation,”

created with the PHRA "a procedure and an agency

speci al | y desi gned and equi pped to attack this persisting
problem and to provide relief to citizens who have been
unjustly injured thereby."
Wodson, 109 F.3d at 925 (quoting Fye, 409 A . 2d at 4)). Strictly
interpreting the filing requirenent of the PHRA allows the PHRC to
use its specialized expertise to attenpt to resolve discrimnation
clains without the parties resorting to court. Wodson, 109 F. 3d
at 925.

Inthis case, Silfa's conplaint does not include any reference
to an admnistrative filing with the PHRC Moreover, Plaintiff
admts that she did not file with the PHRC. (Pl.’s Resp. at 14.)
Nonet hel ess, Silfa maintains that she may bring suit under the
PHRA. Silfa contends that she “filed with the EECC within 180
days” and the “EECC referred the matter to the PHRC,” (Pl.’ s Resp.

at 14.), thus she concludes that her PHRA claimis valid under

Melincoff v. East Norriton Physician Service, Inc., No. ClV. A

97-4554, 1998 W. 254971 (E.D. Pa. Apr.20, 1998). Plaintiff’'s
reliance on Melincoff is m sguided.
In Melincoff, the plaintiff filed with the EEOC “sone 294 days

after the allegedly discrimnatory firing.” Mlincoff, 1998 W

18



254971, at *6. Mel i ncoff, however, did not file a separate
di scrimnation charge with the PHRC. |Indeed, the district court
found that “Melincoff never intended to, and is not presently
asserting a PHRA claim and, thus, the PHRA's filing requirenents
are irrelevant.” 1d. Accordingly, the Melincoff court did not
consi der whether Melincoff’s filing wwth the EEOCC within 180 days
satisfied the standard 180-day deadline with respect to Melincoff’s
PHRA char ge. Thus, Count Three of Plaintiff’'s conplaint is

di sm ssed.

d. Count Four: Breach of Contract

Enpl oynent rel ati onships in Pennsylvania are presuned to be
at-will, unless an enpl oynent agreenent exists to the contrary.

Geary v. United States Steel Corp., 456 Pa. 171, 319 A 2d 174, 176

(1974). Def endant concl udes that because “Silfa is not able to
show t hat such a contract existed between the parties,” her beach
of contract claimnust be dismssed. (Def.’s Mem at 15.) This
Court, however, “nust accept as true the facts alleged in the
conplaint and all reasonable inferences that can be drawn from
them” Markow tz, 906 F.2d at 103. Plaintiff alleges in her
conplaint that such a contract exists. (Pl.”s Conpl. 1 25.)
Accordingly, Count Four of Plaintiff's conplaint nust not be
di sm ssed at this stage of the proceedings.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BETTY SI LFA : CIVIL ACTI ON
V.
MERI DI AN BANK a/ k/ a

CORESTATES BANK a/ k/ a :
FI RST UNI ON BANK : NO. 98-4293

ORDER

AND NOW this 8th day of April, 1999, wupon consideration
of the Mtion to Dismss Plaintiff’s Conplaint, or in the
alternative, for Summary Judgnent by Defendant First Uni on Nati onal
Bank, as successor-in-interest for purposes of this case to
Meri di an Bank and CoreStates Bank (Docket No. 3), Plaintiff Betty
Silfa’s response thereto (Docket No. 4), and Defendant’s reply
thereto (Docket No. 5), IT IS HEREBY ORDERED that the Defendant’s
notion for Summary Judgnent is DENFEDwith | eave to renew fol | ow ng
cl ose of discovery, and Defendant’s Motion to Dism ss is GRANTED i n
part and DENIED in part.

| T 1S FURTHER ORDERED t hat :

(1) Count One of Plaintiff’s conplaint is NOT DI SM SSED;

(2) Count Two of Plaintiff’'s conplaint is DI SM SSED;



(3) Count Three of Plaintiff’s conplaint is DI SM SSED; and

(4) Count Four of Plaintiff’s conplaint is NOT DI SM SSED.

BY THE COURT:

HERBERT J. HUTTON, J.



